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(8) To refuse to allow an authorized
inspector to remove samples of fish
from a vessel that fished in the Licens-
ing Area.

(9) To forcibly assault, resist, oppose,
impede, intimidate, or interfere with:

(i) Any authorized officer, authorized
party officer or authorized inspector in
the conduct of a search or inspection in
connection with the enforcement of
these regulations, the Act or the Trea-
ty; or

(ii) An observer in the conduct of ob-
server duties under the Treaty.

(10) To transship fish on board a ves-
sel that fished in the Licensing Area,
except in accordance with the require-
ments of §300.46.

(11) To fail to have installed, allow to
be programmed, carry, or have oper-
ational a VMS unit while in the Treaty
Area as specified in §300.45(a).

(12) To fail to activate a VMS unit, to
interrupt, interfere with, or impede the
operation of a VMS unit, to tamper
with, alter, damage, or disable a VMS
unit, or to move or remove a VMS unit
without prior notification as specified
in §300.45(e).

(13) In the event of a VMS unit fail-
ure or breakdown or interruption of
automatic position reporting in the
Treaty Area, to fail to submit manual
position reports as specified in
§300.45(f).

(14) In the event of a VMS unit fail-
ure or breakdown or interruption of
automatic position reporting in the
Treaty Area and if directed by the Ad-
ministrator or an authorized officer, to
fail to stow fishing gear or take the
vessel to a designated port as specified
in §300.45(f).

(15) To fail to repair or replace a
VMS unit as specified in §300.45(h).

(b) Except as provided for in §300.39,
it is unlawful for any person subject to
the jurisdiction of the United States
when in the Licensing Area:

(1) To use a vessel to fish unless val-
idly licensed as required by the Admin-
istrator.

(2) To use a vessel for directed fishing
for southern bluefin tuna or for fishing
for any kinds of fish other than tunas,
except that fish may be caught as an
incidental bycatch.

(3) To use a vessel for fishing by any
method, except the purse-seine method.

§300.41

(4) To use any vessel to engage in
fishing after the revocation of its li-
cense, or during the period of suspen-
sion of an applicable license.

(5) To operate a vessel in such a way
as to disrupt or in any other way ad-
versely affect the activities of tradi-
tional and locally based fishermen and
fishing vessels.

(6) To use a vessel to fish in a manner
inconsistent with an order issued by
the Secretary under §300.42 (section 11
of the Act).

(7) Except for circumstances involv-
ing force majeure and other emer-
gencies involving the health or safety
of crew members or the safety of the
vessel, to use aircraft in association
with fishing activities of a vessel, un-
less it is identified on the license appli-
cation for the vessel, or any amend-
ment thereto.

[61 FR 35550, July 5, 1996, as amended at 72
FR 6153, Feb. 9, 2007]

§300.39 Exceptions.

(a) The prohibitions of §300.38 and the
licensing requirements of §300.32 do not
apply to fishing for albacore tuna by
vessels using the trolling method or to
fishing by vessels using the longline
method in the high seas areas of the
Treaty Area.

(b) The prohibitions of §300.38(a)(4),
(a)(5), and (b)(3) do not apply to fishing
under the terms and conditions of a
fishing arrangement.

[61 FR 35550, July 5, 1996, as amended at 72
FR 6153, Feb. 9, 2007]

§300.40 Civil penalties.

The procedures of 15 CFR part 904
apply to the assessment of civil pen-
alties, except as modified by the re-
quirements of section 8 of the Act.

§300.41 Investigation notification.

Upon commencement of an investiga-
tion under section 10(b)(1) of the Act,
the operator of any vessel concerned
shall have 30 days after receipt of noti-
fication of the investigation and the
operator’s rights under section 10(b)(1)
to submit comments, information, or
evidence bearing on the investigation,
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§300.42

and to request in writing that the Sec-
retary provide the operator an oppor-
tunity to present the comments, infor-
mation, or evidence orally to the Sec-
retary or the Secretary’s representa-
tive.

§300.42 Findings leading to removal
from fishing area.

(a) Following an investigation con-
ducted under section 10(b) of the Act,
the Secretary, with the concurrence of
the Secretary of State, and upon the
request of the Pacific Island Party con-
cerned, may order a fishing vessel that
has not submitted to the jurisdiction of
that Pacific Island Party to leave im-
mediately the Licensing Area, all Lim-
ited Areas, and all Closed Areas upon
making a finding that:

(1) The fishing vessel—

(i) While fishing in the Licensing
Area did not have a license issued
under §300.32 to fish in the Licensing
Area, and that under the terms of the
Treaty the fishing is not authorized to
be conducted in the Licensing Area
without such a license.

(ii) Was involved in any incident in
which an authorized officer, authorized
party officer, or observer was allegedly
assaulted with resultant bodily harm,
physically threatened, forcibly re-
sisted, refused boarding or subjected to
physical intimidation or physical in-
terference in the performance of duties
as authorized by the Act or the Treaty;

(iii) Has not made full payment with-
in 60 days of any amount due as a re-
sult of a final judgement or other final
determination deriving from a viola-
tion in waters within the Treaty Area
of a Pacific Island Party; or

(iv) Was not represented by an agent
for service of process in accordance
with the Treaty; or

(2) There is probable cause to believe
that the fishing vessel—

(i) Was used in violation of section
5(a)(4), (a)(b), (b)(2), or (b)(3) of the Act;

(ii) Used an aircraft in violation of
section 5(b)(7) of the Act; or

(iii) Was involved in an incident in
which section 5(a)(7) of the Act was
violated.

(b) Upon being advised by the Sec-
retary of State that proper notification
to Parties has been made by a Pacific
Island Party that such Pacific Island
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Party is investigating an alleged in-
fringement of the Treaty by a vessel in
waters under the jurisdiction of that
Pacific Island Party, the Secretary
shall order the vessel to leave those
waters until the Secretary of State no-
tifies the Secretary that the order is no
longer necessary.

(c) The Secretary shall rescind any
order issued on the basis of a finding
under paragraphs (a)(1) (iii) or (iv) of
this section (subsections 11(a)(1) (C) or
(D) of the Act) as soon as the Secretary
determines that the facts underlying
the finding do not apply.

(d) An order issued in accordance
with this section is not subject to judi-
cial review.

[61 FR 35550, July 5, 1996, as amended at 72
FR 6154, Feb. 9, 2007]

§300.43 Observers.

(a) The operator and each member of
the crew of a vessel shall allow and as-
sist any person identified as an ob-
server under the Treaty by the Pacific
Island Parties:

(1) To board the vessel for scientific,
compliance, monitoring and other
functions at the point and time noti-
fied by the Pacific Island Parties to the
Secretary.

(2) Without interfering unduly with
the lawful operation of the vessel, to
have full access to and use of facilities
and equipment on board the vessel that
the observer may determine are nec-
essary to carry out observer duties;
have full access to the bridge, fish on
board, and areas that may be used to
hold, process, weigh and store fish; re-
move samples; have full access to ves-
sel’s records, including its log and doc-
umentation for the purpose of inspec-
tion and copying; have reasonable ac-
cess to navigation equipment, charts,
and radios, and gather any other infor-
mation relating to fisheries in the Li-
censing Area.

(3) To disembark at the point and
time notified by the Pacific Island Par-
ties to the Secretary.

(4) To carry out observer duties safe-
ly.
(b) The operator shall provide the ob-
server, while on board the vessel, at no
expense to the Pacific Island Parties,
with food, accommodation and medical
facilities of reasonable standard as
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